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Vs FACSIMILE

o yoposed Class IT Classitication and Technical Standards

sy Chairman Hogen,
L tiehalf of the Tulalip Tribes of Washington. 1 write Lo oppose the Mational Indian Gaming Commission’s (I
ing the “Definition for Electronic or Electromechanical Facsimile” and “Clegssification Standards for Bing:

4 ilar 10 Bingo, Pull Tabs and Instant Bingo as Class I1 Gaming When Played Through an Eleclvonic Medium *
¢ nputer or Other Technological Aids™ (Proposed Rule) a8 published ip the Federal Register on May 25, 2006.

| ihal Leaders unanimously voiced their copcerns at the NIGC's public hearlag on September 19, 2006, stating
L . unworlable, and should be withdrawn and revised through meaningful consultution with Tribal Governmenl:
YL ents cchoed Tribel Leaders® concerns and discussed at length the fact that if finalized, the proposed rules wou’
: aming industry. Manufucturers also noted that no existing Class 1l games satisfy the requirements of the Pro:
Jifieant time would be required for rescarch and development of compliant machines.

Crecific to Tulalip Tribes of Washington, we present the following comments regarding the Proposed Rules:

i The proposed regulations disregard NIGC s dufy to adequitely copsult with the Trilisy,

The National Tndlan Gaming Commission (*Commission™) has v duty to consult on a governiment-to-gov:
wibes prior lo developing and publishing a rule which affects Indian Gaming nationwide, This duty was
development of the proposed rule. “Classification Standards; Class II Guming: Bingo. Lotto. et al; Propo:
As an agency of the United States, the Commission is charged with the fiduciary duly of a guardianto a»
provide adequate and meaningful government-to-government consuitation with tribes is a breach of this ©

Tu the background statement of the proposed rule. the Commission listed six locutions across the United !
Commission would be appearing for government-to-government consultations with the ribes. There are -
gaining tribes in the forty-eight states with Indian gaming and over five hundred trlbes across the fifly ste
participate in hese consultatlons, Tribes would have to juurney to one of these &ix locations during tha sk
1mofenme the Commisaion granted the consultations. It is extremely unlikely that a ore-month window -
lacations is adequate to provide all iribes the ability to adequately consult with the Cormmission regardin
such farreaching regulations.

i ! woification Standards; Class TI Gaming; Bingo. Lotlo. et al; Proposed Rule. 71 Fed. Reg. 30238 (May 23. 200
<, 502 and 546).
7 .2rokee Nation v, Georgia, 30 US. (5 Pet) 1. 17 (1831).

Pok's LAW DICTIONARY G40 (7th ed. 1999). (“Fiduciary rclationship, A relationship in which one person i8
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It is true that during the development of the Rule. the Commission spent some time seeking input with trib:
developing and preparing to publish the fifth draft of the Rule, which Included input by the tribes and a tril:
coinmitiec. the Commisslon was contacted in April 2005 by the Department of Justice (*DOJ") with some

proposed rule. After five months of consultation with the DOJ and without input from tribes. the Commi:
concerns of the DOJ, changing the fifth draft of the Rule.” The proposed Rule reflects these unilateral char
these drastic changes to the April 2005 proposed Rule, the one-month time period for consultations was b
unrealistic.

A The nszessment compmisgioned by the R to comply with the requirements of the “Unfuz
Reform Act of 1995 concludes that the proposed rule changes would have a “significant negative s

posing and the tribes that operate Nass I1 facilities,

Although both the preamble 1o the Rule issued on May 23. 2006 and the proposcd changes to the Technict.
August 11, 2006 state that “the Commission has determincd thas this proposed rule docs not imEJose an um
state. local or Tribal governments or on the private sector of more than %100 million per year.” ® as of the
on Scptember 19. 2006, The Tulalip Tribes’ had not yet seen the assessment required by the “Unfunded I
of 1995” (*UMRA™).] Upon hearing concerns from tribal leaders, including the Tulalip Tribes', at a publt
September 19. 2006. regarding whether a study to assess the financial impact of the regutations had becn «
comimissioned a study to assess the financial impact of the proposed regulutions a8 required by the UMR.£

A stated purpose of the UMRA is to “swengthen the partnership between the Federal government and Stat:
governments.” Additionally, the purpose of the UMRA is to assist “Federal agencles in their conslderation
regulations affecting State. jocal, and tribal gavernments, by ... requiring that Federul agencies prepare i
of the budgetary impast of regulations containing Federal mandates upon State, focal. and tribal governme
sector before adopling such regulations, and ensuring that small governments are given speciul considerat
n furtherance of these goals. the UMRA requires & federal agency such as the Commission to “assess the -
regulaloty actions on State, local and ribul governments.”! Tf it 15 determined that the actions is a “signil
gctlon™ as defloed by the UMERA.!! the agency is required to prepars a statement prior Lo the promulgatio:
proposed rulemaking, which is to be included in the general notice of proposed rulemaking and final rule.

The report commissioned by thc NIGC clearly states that the ~Class I machine revenue would desrease b
dotlars.”® Addltionally. the asscssment cstimates the associated Joss of non-gaming revenue to be §9.6 mi
Fusther, tribul government revenue is estimated 1o be reduced by $17.4 million dollars.'®

Importantly, the report also points out the detrimental impact the proposed regulations would have on the
negotiate a favorable gaming compact with the state in which they are located,!® Tribes would no longer

4 cesilication Standards; Class 1T Guming; Bingo. Lotto, et al: Proposed Rule. 71 Fed. Reg. 30240-30241.

jo “The proposed regulations differ from the fifth draft ... The changes to that draft are a result of the Commis:
s of DOT that these regulations clearly distinguish between Class 11 and Class 11l games.)
rossification Standards; Class 11 Gaming: Bingo. Lotto. et al: Proposed Rule, 71 Fed. Reg. 30233.

+ ‘unded Mandate Relorm Act of 1993, 2 U.B.C. § 1501 (1), (7) (2006).

U1 iater. Alun, The Putential Economiz Impact of Proposed Changes to Class II Gaming Regulations.” Analysis
AL HIE).
CUB.C § 1501 (), (7) (2006).
W 2180, §11531,

2 U.5.C. 4 1532 (2) (Unless wtherwise prohibited by law. before promuigating any general notice of proposc
snlt in promulgation of any rule that includes any Federal mandate that may result in the expenditure by State
e nments. n te aggregate. or by the public sector, of $100,000,000.00 or more (adjusted annually for infatic
vo promulgating any final rule for which a general notice of proposed rulemaking was published. the ageney

5 went...).

T 2 108.C04 1522 (0)-(b).

15, 1 ister. Alan. “The Potential Economic Impact of Proposed Chaiiges to Class 11 Gaming Regulations.” Analys:
3. is) p. i
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the Class 11 gaming as a fall back position. thus losing leverage in the negotiation process.” in Washingto:
twenty-nine federally recognized tribes operate Class T machines in thelr facilities, including the Tulalip T
attributes the growtl) of Class I machines to the limitations on Class ITE machines imposed upon the lribes -
gaming compacts. 19 The proposed regulations would leave gaming tribes in Washinglon without a *yiable
grovith without a new compact.”

3. The “Consultation and Coordination with Indian Tribal Governments” Exccutive Order Nt

deference to indian tribes and consideration of alternatives which preserve the prerop atives and awt’
Trines,

The Commission must comply with the sCopgsultation and Coordination with Indian Tribal Governments™ !

(*Order’) when promulgating tules which have tribal implications.“ Regulations which have a substantia!
or more Indian tibes. on (he relationshlp between the Federal Government and Indian tribes, or ont the dist:
and respomnsibiliics between the Federal Government and Indian tribes are subject to the requirements of t:
promulgation of the Rule. the Commission has nol adequately complied with the requirements of Executiv

Fxecutive Order Mo, 13,175 requires agencies formulating and implementing policles that have tribal imp!
to Indian tribes o establish standards where possible; (2) to consnlt with tribal officlals to determine whell
are necessary; and (3) to look for alternatives which would limit the scope of Federul siandards or otherwi:
prevogatives and authority of Indian tribes.® The signiticant changes to the Rule made by the Commissios.
withoul consultation with Indian tribes and withoul proposing alternatives to this drastic change in policy ¢
meet the requirements of this Order.

The Order also requires the agency o Provide meaningful and timely input by tribal officials in the devels
policies that have iribal implications.* As noted above, the onc-month consultation process provided by £
significantly altering the April 2005 proposed rule does not meel this Presidential mandate.

atement to be included in &

4.

Exvutive Order Mo. 13,175 requirgs o
iz presmble of fhe propeget ) le.

Hxecutive Order No. 13.175 requires that no regulation with tribal implications that imposes substuntial d-
on Indian ribal governments be promulgated without the provision af (1) federal funds to pay the direct ¢
Tndian tribal government or tribe in complying with the regulation: or (2) agency consultation with the tril
promulgation of the regulation and a summary impact statement in the preamblc of the regulation,” Ther:
impact statement included in the preamble of the Rule as published on May 23, 2000, or In the proposed «
Technical Standards released August 11, 2006. Indecd, there is nothing included in the preamble of the B
thal the Commission considered the direct costs (o the tribes to implement this rule, por 18 there a summes
trihas concerns and the exlent to which the tribal officials concerns huve been met.?

Alihough an assessment was completed and 4 report released on November 6, 2006, the Commission still
impact statement to the tribes and Office of Management und Budget. These comments are the First writ
Commission will consider since the proposed changes were released. Therclore. the Commission could &
suminarized the nature of the tribes concerns and the extent (0 which tribal sfficials concerns have been @

G o 16-17.
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i, 6% Fed, Reg. ul 67250.
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5. Thej nsed Bule doe; rovi jaquate due process for the proposed maching certific: 211 process,

The proposed Rule requires submission of o game or electronic compuler or other technologic aid to a testi: labomtory.r’ The
lesting laboratory will evaluate and test the submission and provide a formal writlen report setting forth its * - dings and
conclusions.? The laboratory is certified by the Commission. However, under the proposed Rulc. any obj ion to the testing
laboratory‘s certification is reviewed by the Commission Chairman who decides the Issue and Informs the  -sratory and tribe
of his decision.?” The only sppeal granted 0 the laboratory i to Lhe Comminsion.® Mo independent aulsic gency of court is
included in the decision until final decision for the purposes of the Administrative Procedure Act is rendere. 1y the
Commission. Only thep may the laboratory or tribe seek an opinion from ap independent disinterested par:- *" This is not due

process sufficient to protect the rights and interests of the laboratory. manufacturer and tribes.

6. “The Indian Gaming Regulato A™) clenrly and adequately defines “hingo.” T «rgpesed
repulations are leglslation through administrative xulemalkipe and a violation of the fundamental ps inles of

senprasien of poyers.

IGRA gives u clear definition of Class II gaming and bingu.’* Indeed, this definition fas besn consistently held by court
rases brought by the Depuriment of Justice.)3 These cases make clear that tribes are not {imited to “traditic " paper bingo
games and confirmed that Class 11 gamies can be both fust and profitable, The proposed Rule restricts this - finition of Class It
raming and under the Rule not even the games considered by the 10™ Circuit in MegaMania would qualit, : Class IT games.
Thiss, the proposad Rule is ap administrative reversal of judicial declslons.

This proposed Rule distorts the game of bingo as passed by the legislative branch of government and reaft. ed by the judicial
branch. lt is essentially an amendment to IGRA. a federal statule. through the administrative rule making + cess. The
proposed Rule as promul pated by the Commission undermines the definition of Class T gaming as draftest v Congress, und
usurps Congress’ authority to legislate. The proposed rule so changes the game of Bingo as to unlawfully - prive the tribes the

full benefls of the law.

{fect on the Tulalip Tribes. It would elimin: :he Tribhes’ only
Class I guming operatior

avepue of cxpansipn and would reg

In Waghinglon State, currently the only meaus for expansion of tribal gaming operations without a new e 2g¢t is through the
use of Class 1T games as currently defiged by IGRA., Washington State utilizes a system whereby each tri: - is allocated 4
certain nuimber of “player terminals™ or slot machines. which can then be used by (he tribes in a gaming f; ity or can be leased
from one tribe to another, At this time, there are no more playcr terminals available for use by a (ribe.

Today at Tulalip Binga. the Class I player terminals in gperation bring in more revenue to the Tulalip Tri 5" Lhan does the
“paper” bingo games. Al this time. noue of the Class I games cuzrently on the floor would qualify as Clv. - 11 machines under
the proposed Rule. 1f the proposed rule is promulgated as final, the Tulalip Tribes' would have to remove @ machines from
the Cllass T fucility which would require cutting the Bingo operation by at least hall, The Tulalip Tribes # ! other Washinglon
libes are limited to two Class TIT gaming facilities per tribe: the Tulalip Tribes currently operate two Clar. 1] facilities and
cannot expand further under the currernt gaming compact.

The survival of the Tulalip Bingo operafion as it operates 1oday depends on {he combined revenue geners * [rom bath the
a5 11 machines and Bingo. The loss of the Clags It machines and resulting deterioration of the Bingo¢ ‘alion would have a
aignificont detrimental cultural impact on (he Tribes. In addition to the cultural impacl. the decrease in o; ationy at the Bingo
facility would also create a loss of approximately 40 jobs, jobs held primarily by Tulalip tribal members. ¢ to the resurlctions
on Tndian gaming facilities in Washington State, there is no option to teplace the Class [T machines in the ago Facility.* The

7 ssification Standards: Class TLGaming: Bingo, Lotto, et al: Proposed Rule, 7 | Fed. Reg. 30239.

b "«’i 71 Fed. Reg. 30259-60.

215771 Ped. Reg. 30260.
T 10,8.C.2703 § (7).

W United States v, 103 Electronic Gambling Devices,
i ovices. 231 F.3d 713 (10th Clr, 2000).

# ypran. 20,

273 P.3d 1091 (9th Cir. 2000): United Sraras v. 162 Me  Maniao Gambling
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ioss of these pames would limit the Tulalip Tribes® ability to expand further and would, in [act, diminish thi:

Organization.

I on
6
weii!
an<l collaborative consultuion with Indian Tribes. 1f the proposed regulations are finalized aguinst our objections,
peiir:d should be eatended betore the regulation is finalized. Furthermore, we urge you to annpunce your intent to

iimental programs, infrastructure, and other essential community needs, Therefore. our primary request is th

den’s before the end of the current comment period to ensure an adequate opportunity for Tribal comment and to (i

smission's obligation to cngage in meaningtul government-to-government consuliation with the tribey.  Finoli
#1505C should refrain from taking aclions that will have such negative impacts nationwidc, and instoad seek Lo hor

s nguapge of IGRA, federul court rulings, und the NIGC's own regulalory framework and mandate.

Sinserely.

el M ebolp -f/,

Bl Bheldon. Jr,
¥ien Chairman

Con TTT BOD
Lael Bcho-Hawk, Reservation Attorney's Office
Sepator Palty Murray
Senator Marla Cantwell
Congressman Rick Larsen
Congressman Jay Insiee
Members of the Senute Commiltee on Indian Altairs
Members of the House Resources Committee
Mational Indian Geming Association
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actugion, the proposed Rule will devastate {ribal economies that depend largely on gaming revenues to fund ~

vaw its proposed rules. Additionally. we request thut no futire revisions to these the rules be promulgaled wi
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